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Jacob Funk Kirkegaard: Good afternoon, everyone. I think it's time we get this train off the 

station. My name is Jacob Kierkegaard, and on behalf of President Adam 

Posen who is today in China, I believe, and sends his regrets. It's my great 

pleasure to welcome you once again to the Peterson Institute for another of 

our event that focuses on the whole set of issues related to economic 

growth in the 21st century. Productivity growth is obviously keen to our 

heart, but not quite as keen as a think tank, of course. on the issue of 

intellectual property rights. 

 

 So it is my great pleasure to welcome you today, the chief economist of 

the World Intellectual Property Organization, Dr. Carsten Fink, who is 

going to talk to us about the main conclusions of this year's World 

Intellectual Property Report, which, I believe, it's fair to say by post 

flagship annual publication. 

 

 And following that, we have another special treat with my colleague, 

Professor Lee Branstetter, who splits his time between Carnegie Mellon 

University and the Peterson Institute. But he also has the dubious 

distinction of being one of my old Columbia University professors. That's 

really all you need to know from his CV. 

 

 Carsten will talk initially for about 20 minutes. And then, Lee will offer 

some remarks. After which, all of us would go to the podium. We'll have a 

little bit of Q&A. And then, all of you will get your chance to weigh in. So 

without further ado, Carsten, the floor is yours. 

 

Carsten Fink: All right. Thank you very much, Jacob. Good afternoon, everyone. And let 

me, of course, thank the Peterson Institute for having invited me to present 

World Intellectual Property Report today. Let me also say that I've been 

both a consumer and admirer of the work of the Institute for probably over 

20 years now. So, I'm especially delighted to be here today. 

 

 As Jacob mentioned, World Intellectual Property Report is our flagship 

analytical report. We publish that report every two years. And it is our 

vehicle through which we communicate economic thought and intellectual 
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property and innovation to our member states. WIPO is an 

intergovernmental organization that belongs to the UN system. And it's, of 

course, the vehicle through which we participate in broader policy debates 

in which the intellectual property system has something to contribute. 

 

 So, I'm going to give you a broad overview of a report that, of course, has 

lots of rich detail. So, it's difficult to do justice to the work that many of 

my colleagues have done for this report. I'm going to talk a little bit. I'm 

going to motivate the report by talking about the history of innovation-

driven growth. And then I'm going to focus on what is the most original 

contribution of the report, which is the case studies on six areas of 

breakthrough innovation. And in the end, I'm going to make a few remarks 

about future prospects for innovation-driven growth, which of course, is a 

topic that has seen a lot of debate recently. And I'm going to provide a 

perspective there using the patent data that we work with at WIPO. 

 

 So let me start. This chart here which you may have seen before shows 

you seven centuries of frontier growth as it emerges from the well-known 

the Maddison database. The frontier here is simply taken to be England, 

Great Britain, United Kingdom up to 1900 and the United States 

thereafter. And what this tells you is that before the 18th century, the 

world economy saw relatively little growth and poverty was widespread. 

And since then, the world has grown at a pace that was previously 

unknown. And if one really takes the long view of history, rapid and 

sustained growth from that perspective is a relatively recent phenomenon. 

One can divide these seven centuries into different periods of growth 

according to their average. We largely followed here what economic 

historians have done. 

 

 And if you look at these average rates of annual growth, it emerges that in 

the period after the second World War, we've seen the fastest growth on 

record so far with average annual growth of around 2 percent, which 

implies the doubling of income every 34 years. Now decades of scholarly 

research have established the central role that innovation plays and driving 

long-term growth. Of course, quantifying which innovations account for 

how much growth is challenging. Many innovations happen at the same 

time. The diffusion process is long. It’s often non-linear And also while 

one can capture productivity effects intersecting which innovations occur, 

it's much harder to capture spillover productivity effects as they relate to 

the economy as a whole. 

 

 What we did for the purpose of the report and we really mean this as an 

illustration and that's also why it is in the back of the report and not in the 

report's body. We essentially sat down in the report team and we asked 

ourselves what are really the major breakthrough innovations that have 

accounted that have sort of pushed the growth frontier over the last 200 
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years. And you probably can't read it here. I encourage you to have a look 

at it if you have a chance. And you probably will disagree with it, which is 

fine. Again, it's just meant as an illustration. But I think what is 

remarkable just looking at this list of technologies is how many of the 

technologies we just take for granted today because they have been 

invented. But there clearly were times where those technologies did not 

exist. 

 

 Now, let me now turn to the case studies of different areas of breakthrough 

innovations. We focused on three historical innovations; airplanes, 

antibiotics, and semiconductors, and three innovations that are currently 

thought to have breakthrough potential; 3D printing, nanotechnology, and 

robotics. And the idea of these case studies and the case study approach is 

that we sort of really asked, first of all, how did the innovations contribute 

to growth and, in some cases, one can even engage in some quantification 

in which ecosystem innovation system flourished. And what we are from 

WIPO's perspective particularly interested in is what was the role of the 

intellectual property system within that innovation ecosystem. We also 

invested significant time mapping patents worldwide to these six fields of 

innovation. In fact, we also worked with patent examiners in different 

patent offices who assisted us in essentially identifying the patents and 

coming up with mapping methodology. 

 

 Now, let me briefly address each of the questions that I just outlined. How 

have these innovations spurred growth? In the report, we broadly 

distinguished among four different channels through which innovation 

affects long-term growth. And essentially, we described for the various 

breakthrough innovations how the various channels relate or how the 

various breakthrough innovations relate to those channels. 

 

 So just to give you a few examples. In the case of capital deepening, it's 

probably best illustrated and quantified in the case of information and 

communication technologies. For example, in the United States, firms 

throughout the economy rapidly increased their ICT capital stock in the 

1990s, which was an important contributor to the fast growth we saw in 

the 1990s. When it comes to growth in labor force and human capital, life 

expectancy over the 200 years that we look at it now a report has grown 

from 40 years in 1800 to 75 years in 2011. That not only has meant a 

dramatic expansion in labor participation, but it also has meant that 

workers became more productive over time. 

 

 We have the specific example of antibiotics. This shot here compares the 

decline in mortality in the area of infectious and cardiovascular diseases. 

And you can see the quite dramatic decline in the case of infectious 

diseases. That and economic historians have sort of established the 

causality here can really be attributed to the invention of antibiotics and 
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the dissemination of antibiotics. It wasn't the only factor, but it certainly 

was a key factor. 

 

 Firm productivity growth, of course, is another important driver of long-

term growth. It's the increased efficiency with which inputs are converted 

into outputs. I think our robotics case study provides the best evidence to 

this effect. The widespread deployment of robots in various manufacturing 

industries did a lot to improve efficiencies in these industries. 

 

 Finally, the transformation of economic structures is probably what we 

regard as one of the most important channels through which innovation 

affects economic growth. That happens to firm entry, firm exit, the 

reorganization of supply chains, and the redeployment of workers in new 

activities and growing sectors of the economy. 

 

 Now, what did we learn about successful innovation ecosystems? I think 

the points I'm going to mention here are probably fairly obvious. And you 

probably would find them in standard text books on innovation 

economics. But it's nonetheless interesting that they were really borne out 

in all of the case studies that we conducted. 

 

 First and foremost is the fundamental role of governments as the main 

funder for scientific research. But also, in many cases, governments were 

critical in moving promising technology from the laboratory to the 

production stage, and in many cases, motivated by national defense 

interests. Then secondly, competitive market forces and efforts of 

companies, competition was really important because it kept the pressure 

on companies to stay ahead of their competitors. And very much in the 

line of [inaudible 0:11:44] and others, it was the force that made 

companies invest in innovation. And then, the importance of linkages 

between various innovation actors which takes the form of informal 

linkages between researchers in different capacities. Also, the movement 

of workers among companies between academia and the private sector 

was important, as well as formal collaboration mechanisms, licensing of 

patents, and so on that differs from one innovation to another. But these 

linkages made greatly for a vibrant innovation ecosystem. 

 

 Now, what is equally important is that these factors are probably the 

necessary condition for vibrant innovation to happen. But we also learned 

that initial conditions and historical context mattered a great deal and 

especially for airplanes, semiconductors, and antibiotics. It's quite clear 

that the impetus provided by the geopolitical context at the time, the 

Second World War, the second half of the 20th century, the Cold War, 

played an important role in certainly driving the direction of innovations. 
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 Now, what do we learn from the patent mappings that we conducted? 

Now, certainly, I should start with a caveat that there is no one-to-one 

correspondence between the patent landscape and the innovation 

landscape. Patents just capture certain inventions. Not all inventions are 

patented and innovation goes beyond sort of the narrow process of 

inventing. But nonetheless, we learned a lot from patent data because it 

gives you rich information on the geographical origin of innovation as 

well as the institutional background of innovators. 

 

 Now, one message that comes from all patent mappings and we're 

probably not surprised but struck by the degree to which, essentially, 

innovation in these six areas there has been geographically concentrated. 

Essentially, three countries, the United States, Japan, Germany, France 

United Kingdom, and the Republic of Korea account for 75% or more of 

global patent families. And that with some losses hasn't changed all 

together too much over the last hundred years, which is quite striking 

because it means that essentially the countries that accounted for the 

breakthroughs in areas like airplanes and antibiotics in the early 20th 

centuries are also the ones that are at the forefront of nanotechnology, 

robotics, and 3D printing today. 

 

 The one major exception and the most recent exception to that is China if 

one only looks at patent filing since 2005. So, patent filings data maybe go 

until 2012-2013. But one can broadly say patent filings over the last 10 

years more than a quarter of filings in 3D printing and robotics originate 

from China. And in fact, these are the largest shares in the world. And 

15% of nanotechnology patents originate from China. So, the major story 

here is really the arrival of China at least as it is revealed in terms of patent 

data in the club of cutting edge innovators. 

 

 The second major finding that emerges from all patent mapping is the rise 

of academic patenting. So, we essentially have algorithms that search for 

universities, public research organizations, that can make a distinction of 

whether patents were filed by companies or individuals. And what we find 

is that the three newer technologies have higher shares of academic 

patenting than the three earlier breakthrough innovations. 

 

 Now, I'm statistician enough to realize that this isn't statistical 

significance. But we know from other studies that we have conducted that 

this is generally true. Now, this on the one hand, one could argue reflects 

the greater role of science today in the innovation process, the greater need 

to rely on scientific input. One could also argue that it is a reflection of 

policy efforts to better harness results of scientific research for commercial 

development. Though there are again, one could argue, that those policy 

efforts very much reflect the recognition of policymakers about the 

importance of upstream research for sort of downstream innovation. 
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 Now, again, China stands out here in showing by far the highest academic 

patenting share. And in the case of nanotechnology, which is also in other 

countries is the most science-based field of innovation we looked at, and 

you have an academic patenting share of 80 percent meaning close to 80 

percent of nanotech patents originating out of China come from academic 

institutions 

 

 Now, how do we interpret this? One interpretation is to say, well, this is 

mainly academic activity that's publicly funded that leads to a lot of 

patents. But let's say the corresponding innovative capacity in the private 

sector is more limited. And also, one could argue, that the potential for 

commercialization at this stage is more limited. On the other hand and I 

think that especially if one were to take a longer-term perspective, one 

could argue that sort of a strong scientific basis may in the future be at the 

genesis of new firm creation and industries especially once breakthroughs 

occur. I think it's more a question how we look at this some 20 or 25 years 

from now. But certainly as far as the data are concerned, the high 

patenting shares in China really stand out. And again, this is across all the 

fields of technologies that we looked at. 

 

 Now, we then asked. This tells you something about where patents 

originated and in some sense where the inventions take place. We also 

asked the question where do the innovators seek protection. So, what this 

table and the figures show you is the share of global patent families for 

which applicants have sought protection in a particular country. And what 

we find there is that most patents are filed, again, in the major high-

income jurisdictions plus China, which at first is not surprising. Certainly, 

the high-income countries and China offer the largest markets. But it's also 

the jurisdictions that host the technologically most sophisticated 

competitors. And we ultimately also if it comes to patent disputes where 

these disputes would be litigated or juridicated. 

 

 Now, what is interesting is that if one looks beyond that group. Essentially 

if one looks at the share of global patent families that have an equivalent 

in low and middle-income countries, one may essentially arise at an 

average of less than 3 percent. We're looking here at the current areas of 

breakthrough innovations, which, on the one hand, would suggest that 

patents really in those sectors are not an obstacle in technology 

dissemination simply because the patents are not protected in those 

countries. But one could also say that patents are not helpful either in the 

sense that patent owners don't seem to be interested in protecting their 

patents in those economies. So, the scope for patents to sort of assist the 

technology transfer profit doesn’t seem to be there. 

 



7 

 But at least I take away from that is that patents in many of the low- and 

middle-income countries are probably a secondary issue. The main reason 

we don't necessarily see technologies flow to these countries has to do 

with a lack of absorptive capacity with a lack of understanding of 

technologies and the lack of ability to take advantage of them. 

 

 Let me say a few words about the role of the IP system. Many of the 

conclusions about the IP system are really specific to the breakthrough 

innovations. Let me just mention a few sort of horizontal conclusions here. 

First, we have to be humble. Of course, we do not observe a counterfactual 

history with different intellectual property policies. So, I think in that 

sense one always has to be careful about coming up with strong 

conclusions. We, of course, see that innovators frequently relied on the 

intellectual property system to protect the fruits of their innovative 

activities. 

 

 It was actually fun. For the patent mappings that we conducted, we run 

across some rather wacky patents. This is a patent that was filed in the late 

19th century in 1889 by an individual in Colorado named R.J. Spalding on 

the flying machine. Of course, the future direction of airplane innovation 

sort of took on a different turn. But it sort of suggested whenever inventors 

have an interesting idea that they believe have commercial potential, they 

do turn to the patent system. 

 

 Now, the case studies, sort of we asked in each of the case studies to what 

extent was the intellectual property system helpful in appropriating 

investment in research and development. And in most cases at least as far 

as the evidence could be compiled, the answer was to the affirmative. But 

also we found and again, I would say, for especially the historical 

breakthrough innovations we were struck by that, about the importance of 

knowledge sharing and technology markets. 

 

 Airplane is a good example. We're already in the 19th century. You had a 

lot of a hobby inventors that were active in that area and that through clubs 

of inventors were quite happy to share their knowledge. That then 

radically changed once the first flight took place and once there was real 

industrial value in airplanes and in inventions. But to this day, you look at 

areas like 3D printing and robotics. They are vibrant open source 

communities that are an important element of the overall innovation 

ecosystem. 

 

 We also see lots of specialization already, for example, in the 1930s in 

airplane developments with different companies focusing on different 

elements of the R&D process and licensing their technologies to each 

other. And some also funding their R&D specifically out of their patent 

licensing income. And then in the case of semiconductors that's quite well 
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documented, the cross-licensing arrangements that took place in this 

industry because all the companies that were major innovators in this field 

needed to rely on technology that was in the hands of competitors. 

 

 Generally, we conclude that IP rights enable technology markets and 

knowledge sharing. But we also found that for all of that to happen, social 

norms were really quite important in some sense. The IP system where it 

was relevant provided the legal underpinning for knowledge sharing to 

happen. But there was a lot more for that to take place. And social norms 

as to what knowledge you could in some sense take from a competitor and 

what are the limits as to what you can do, they were quite important. 

 

 Let me end with a few thoughts on the future prospects for innovation-

driven growth. I mentioned at the outset that if you look at the growth 

experienced after the Second World War in the long view of history, it 

really looks quite spectacular and exceptional. Of course, if you contrast 

that with the most recent history, the story is very different. This shot here 

looks at real GDP per capita in high-income countries since the mid 

1980s. Fom 1984 to 2007, you see average annual growth of 2.1 percent, 

which almost exactly corresponds to the figure I showed you earlier 

regarding frontier growth after the Second World War. 

 

 But then the economic crisis came. And not only did the economic crisis 

lead to an absolute decline in economic output, it also subsequently saw 

essentially a growth rate that was half the growth rate that you saw before. 

And as many of you probably know that has led to a quite lively debate 

about what is the future growth potential? Can innovations still drive 

growth? And should we be optimistic or pessimistic in that regard? And 

just earlier this week, I think the Financial Times had a great overview of 

all the arguments that have been put forward in that context. Let me just 

briefly summarize what some of the more optimistic and pessimistic 

perspectives on this question. And then I'm going to show you a few 

charts that at least give a patent perspective on this question. 

 

 Now, the optimist would contend that we still suffer from a post-financial 

crisis debt overhang. And once sort of all these debt issues are resolved, 

faster growth would eventually resume. One can also make the case that 

never ever has the world invested so many resources into innovation. And 

also, we have a much more diversified innovation landscape especially 

with the Republic of Korea and China now being major sort of 

international players in innovation. And to the extent that innovation is a 

public good, I think one should only welcome that. 

 

 One can also be hopeful about continued growth contributions from ICTs. 

Historical studies show that the growth dividends from major general-

purpose technologies such as ICTs really take decades to materialize. And 
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if one looks at the latest generation of ICTs, artificial intelligence, there 

are certainly reasons to be hopeful that this can yield growth dividends. 

 

 There are also, of course, other promising fields of innovation. We looked 

at 3D printing, nanotechnology, and robotics. There's also genetic 

engineering, new materials, and renewable energy. And optimists would 

point out that technological advances themselves raise R&D productivity 

in a sense that there is a productive interplay between science and 

technology that generates a self-reinforcing dynamic that seems for many 

unbounded. 

 

 Now turning to the case of the pessimists, they would, first of all, argue 

that the debt overhang is not just something that's temporary. We're in a 

state of secular stagnation. It was Lawrence Summers who coined that 

term, I believe, which leads growth to persistently fall short of its 

potential, which means that there are longer spells of unemployment. 

There are fewer firm creations. Firms may shun investment opportunities 

that new technology may bring about. And all of that may, in and of itself, 

serve to lower potential growth. 

 

 Also if one actually looks at data that's well documented for the United 

States, but I think the IMF has also documented this for other advanced 

economies. There has been an observed slowdown in economy-wide 

productivity growth since the early 2000 so that clearly preceded the 

crisis. And then there are observers that are really much more pessimistic 

about the future of information and communication technologies to drive 

future growth. And they argue that it will be hard to match some of the 

past achievements. Also as far as R&D productivity is concerned, it's not 

necessarily the case that we can always expect that new scientific 

advancement will accelerate the rate of technological progress. One could 

also argue that the low-hanging fruits have been plucked. 

 

 And on that regard, I do believe it's interesting to look at patent data, 

again, with all the caveats that I mentioned earlier that patents only reflect 

part of the innovational output. And also if you look at this over time, 

trends in patenting not only reflect technological opportunities, they also 

reflect shift in business strategies. But with these caveats in mind, what do 

the data tell us? 

 

 What you see here is the trend in R&D expenditure as well as first patent 

filings. And just a note on the concept of first patent filings here, we're not 

in some sense using total patent filings the way that patent offices around 

the world would publish them and also the way WIPO would publish them 

because that includes a lot of patent filings for inventions that already have 

been filed somewhere around the world. We adopt the concept of first 
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patent filing which is the concept that gets you I would say closest to the 

concept of a unique invention that is being presented to a patent office. 

 

 Now what you see in this chart here is that essentially patent filings and 

R&D expenditure grew at similar rate from the mid 1990s  up to the mid 

200s. And then there was a decline in the rate of growth of patent filings. 

And then it seems to pick up again, but the trend growth is below the one 

for R&D expenditure. 

 

 Now that picture is misleading mainly because of China. If you just look 

at China, you see the following that in the case of China you have seen 

tremendous growth in R&D expenditure, the scale on the vertical axis. So 

these are all index numbers that tells you about how rapid the growth in 

China has been. So very fast growth in R&D expenditure, but really 

astronomical growth in first patent filings to the extent that more patents 

are now being filed in China than anywhere else in the world. 

 

 So if you exclude China from the world total, the picture looks like this. 

And the reason you might want to exclude China is because China is a sort 

of much newer player in the innovation ecosystem. It's sort of much 

younger intellectual property system patent system. And I would say there 

are many specific factors in China that explained what you see in terms of 

patent filings. 

 

 So this is the picture without China where you again see similar trends up 

to mid 2000s. But since then, first patent filings seem to have stagnated if 

not somewhat declined. And if you divide patent filings by R&D 

expenditure, you get something that's called the patent yield and that is a 

sort of a rough measure of R&D productivity. And that clearly has fallen 

since the mid 2000s. I also have the picture here for the United States 

where you saw really fast growth of first patent filings in the 1990s and 

then patent filing growth in line with R&D filings. And then during the 

crisis, first patent filings were much more hits than R&D expenditure. 

 

 Now, I again don't want to over-emphasize the patent filings here. The one 

thing I do want to point out is that if you look at patent filing data it does 

not obviously point to a technological boom happening. And that is 

different from the 1980s and 1990s where especially in ICTs you saw that 

reflected in the patent data. And you also saw that reflected much earlier 

in history. So, for example, if you look at airplane development in the 

early 20th century that clearly was accompanied by a patenting boom. 

 

 So it's not obvious that that is happening today. Again, I don't want to 

over-emphasize that. But on balance, I don't think it would necessarily 

support the case of the optimists. 
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 Let me stop here. I think Lee is next, but I look forward to the discussion 

later on. Thank you. 

 

Lee Branstetter: So I'm delighted to have the opportunity to follow Carsten Fink's 

interesting presentation. Much of a look back to our technological past, 

but the underlying issues are very topical. We're living in a time of intense 

and growing concern about the ability of advanced economies to innovate 

as they have in the past. Many experts believe that America's innovative 

capacity has sharply declined sharply limiting our growth prospects for the 

foreseeable future. And we are also living through a period of bitter 

disagreement about the advisability of extending the strong IPR systems of 

advanced industrial nations to developing countries. 

 

 So, we can see that's reflected in the intensity of one of the most ferocious 

international economic policy debates in Washington in recent months, 

The debate surrounding the provisions for IP protection of new drugs in 

the trans-pacific partnership. Now, these provisions were arguably the 

single most controversial piece of the entire agreement. My former 

colleague and perhaps Jacob's former professor. I don't know if you had a 

class with Professor Stiglitz. 

 

 Joe Stiglitz and a Utah senator, Orrin Hatch, rarely agree about anything. 

But they are unusually united in their dissatisfaction about the IP 

provisions in the TPP. Of course, they are dissatisfied for very different 

reasons. Senator Hatch believes that the TPP does not do nearly enough to 

protect the IP of innovative drug companies. And Professor Stiglitz thinks 

that TPP provides excessively strong protection for the new products of 

drug companies at the cost of dramatically reducing access to medicines 

for poor patients. Now, I'm going to argue that both of these gentlemen, 

these eminences of Washington, are actually quite wrong. 

 

 Now, here's the point on which these two gentlemen united in 

dissatisfaction but divided in their reasons for it disagree the most. It has 

to do with data protection or data exclusivity to promote the development 

of biologic drugs, okay. So biologic drugs can be, for the purposes of 

today's discussion, loosely defined as drugs based on biotechnology rather 

than chemistry. These drugs tend to be much more complex than 

chemistry-based drugs, right? The typical chemistry-based drug has a 

molecule that looks like the one on your left, a few atoms, quite simple in 

structure, right? 

 

 Biologics have macromolecules that contain thousands or even tens of 

thousands of atoms in them. They're incredibly complex. And their 

complexity makes them harder to make and often harder to develop. Data 

protection refers to the period during which a generic pharmaceutical 

company may not market a competing generic drug on the basis of the 
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data previously submitted by the drug innovator by the creator of the 

substance to demonstrate that therapy's safety and efficacy, okay. So this 

is a form of intellectual property that is actually independent of patents. 

And it runs concurrently with it. And it offers innovative drugs a period of 

protection against generic substitutes, which may be just different enough 

from the original product to evade patent infringement, but still effectively 

compete with that without being an actual innovation. 

 

 Now, drug companies wanted this protection for their new complex to 

make biologic drugs for a period of 12 years, which is the length of 

protection that they currently get in the United States. Opponents wanted 

to limit data protection for biologics to 5 years. In the end, the TPP 

compromise provided 8 years of effective protection. Hatch and the 

industry says this is way, way too little. Stiglitz says this is way, way too 

much. 

 

 Now, I believe Senator Hatch is right to stress the value of pharmaceutical 

innovation. Carsten's report points to important instances from our history 

where we can see the importance of pharmaceutical innovation in the past. 

And we have a more recent example. Not long ago, an HIV infection was 

a death sentence. And maybe some of you have actually seen as I have the 

National AIDS Memorial Quilt, which was an incredibly moving tribute to 

the many lives prematurely ended by this disease. 

 

 Thanks to pharmaceutical innovation, millions of HIV-positive people 

around the world are living normal lives. And today's pharma innovators 

are finding ways to attack cancer, Alzheimer's, and other diseases. Finding 

these cures is so important for humankind that relatively strong IP for 

innovative drugs is, in my view, well worth the price that we pay in the 

form of strong IP. 

 

 Now, many economists and other policy analysts accept this argument for 

rich countries but not developing countries. And the idea that the rich 

should pay for innovation but its fruit should be shared at very low cost 

with the global poor sounds particularly appealing in the context of 

medical innovation. But I would argue that the historical reliance of the 

global pharmaceutical industry on profits earned in the US market is likely 

to prove unsustainable in the face of an aging American population, 

mounting American government fiscal challenges, and incomes that are 

growing much more slowly than healthcare costs. 

 

 The willingness of American consumers to underwrite a disproportionate 

share of the world's drug development costs has limits that are visible even 

in the context of these year's particularly combustible election-year 

politics. And I don't think anyone seriously expects highly indebted Japan 

or slow-growing Western Europe to pay significantly more for their drugs. 
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 So, if the great American pharmaceutical Marshall Plan which has 

arguably done far more good and reached far broader than its namesake is 

coming to an end, then the argument that at least some developing 

countries should begin to make a contribution to the cause of global drug 

development is strengthened. A trade agreement provides a form in which 

groups of countries can agree to redistribute this burden in a more 

equitable way. The leading developing countries have enjoyed sustained 

periods of economic growth that have led into account for an ever 

increasing fraction of world's GDP and consumer purchasing power. And 

they enjoy better health partly thanks to American-funded pharmaceutical 

invention. So, putting strong protection for new drugs in a trade agreement 

is in my view a legitimate thing. 

 

 But is the industry and Senator Hatch right to claim that anything less than 

12 years of data protection for biologics and TPP will bring about a 

pharmaceutical innovation apocalypse? No. Let me pause and repeat. No. 

Biologics are indeed complex and costly to create. But complexity cuts 

both ways. Precisely because these compounds are so complex and they 

interact with human systems in such complicated ways, it's extremely 

likely that drug regulators that actually care about human safety will 

require that biologics which are not exact copies, biosimilars, which are 

the biologic equivalent of generics and are not exact copies of the original 

substance. 

 

 Regulators will require that biosimilar manufacturers conduct at least 

small-scale clinical trials to actually verify that these substances which are 

similar but not the same actually have the same impact as the original 

substance. And that requirement is likely to make generic entry in the 

biologics world much slower, much less frequent, and likely to occur at a 

substantially lower discount relative to the original product's price than 

we're used to seeing in the small molecule chemistry-based generics 

world. That has certainly been the experience so far in Western Europe, 

which is the market that has the most experience with biosimilars. And I 

think that's our best guide for what to expect in the TPP region going 

forward. 

 

 Now, is anything more than 5 years of data protection going to lead to a 

catastrophic loss of access to medicines as the opponents on Joe Stiglitz's 

side contend? Well, no, that's not right either and for broadly the same 

reasons. Complexity cuts both ways. Chemistry-based drugs are relatively 

simple. It's pretty easy to demonstrate bioequivalence between an original 

drug and its generic copy because they are basically copies. 

 

 And so, generics become available. They enter the market in force. Prices 

fall very rapidly. Ad there's a massive transfer of surplus from producers 
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to consumers. Precisely because biologics are much more complex and 

biosimilar entry is likely to be limited, the degree to which we can expect 

this transfer of surplus from producers to consumers and the timing of it is 

going to differ. Or to put it another way mean the exact timing of data 

protection is not going to matter nearly as much for consumer access in 

the biologics' and biosimilar's world as it has in the small molecule world. 

 

 Are there other aspects of TPP that opponents have attacked that are likely 

to lead to a devastating loss of access to medicines in the poor countries 

that are member states. No. Because the agreement retains important 

safeguards to ensure access to life-saving medicines especially in poor 

countries. First of all, most of the drugs that are available around the world 

for treatment of disease have already gone generic and will not be affected 

by the TPP at any way. Secondly, TPP member states retain broad leeway 

to influence the prices at which drugs are sold within their jurisdictions. 

 

 Australia, New Zealand, Canada, and Japan all have government policies 

in place that allow their consumers to buy prices for patent-protected 

drugs at a much lower price than Americans pay. And there's nothing in 

the TPP agreement to limit that and there's nothing in the TPP agreement 

to limit -- and the American government, the future American 

government, or any other member states from doing something similar. 

 

 What's also true is that member states retain the right enshrined under 

international laws that TPP specifically references to employ compulsory 

licensing in the event of a public health emergency. So, if there is a 

disease that's afflicting Vietnam and it's affecting thousands of people and 

there is no generic substitute and the multinational producers of this drug 

will simply not make large amounts of it available at low price. The 

Vietnamese government will have the explicit right to go out into the 

world and force a compulsory license, basically, find a low-cost producer 

inside or outside of Vietnam to make that medicine available at a cheaper 

price and deal with the public health crisis in that way. 

 

 Finally, most of the controversial provisions other than extended data 

protection for biologics have already been incorporated into previous US 

TRIPs-Plus FTA agreements. And in no case have they had a statistically 

significant impact on imported drug prices, longevity, infant mortality, or 

the ratio of health expenditures to GDP. In fact, when the ambassador 

from Peru here in Washington presented testimony at the ITC on behalf of 

TPP, he specifically referenced the concerns that were raised in his 

country about the effect that the Peru US TRIPs-Plus FTA would have on 

access to medicines and presented data demonstrating that those concerns 

really have not materialized in his country. 
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 Now, enough about TPP which is our Washington obsession. I want to 

spend my last couple of minutes addressing one of the very interesting 

points that Carsten raised in his final slides. At least some of the patent 

statistics that Carsten showed suggest that China is rising as a Promethean 

force in global innovation. So as the aging Western Atlas begins to shrug 

in terms of its innovation capabilities, can the Chinese Prometheus take on 

the burden? Can the nation that gave us the compass and gun powder and 

the printing press and paper money once again drive innovation in the 21st 

century? 

 

 Now, I wish it were easy for me to embrace that conclusion. The problem 

is that patent counts can be pretty misleading because the value of patents 

is extremely skewed. And it's difficult to measure the actual underlying 

economic value of patents. But one of the ways that patent economists 

have tried to do this is by looking at the propensity of inventors to patent 

their inventions not just in their home market but in markets abroad, okay. 

 

 Now, under international patenting law, you actually have the right to 

patent something first in your own country and then wait up to a year 

before deciding to pursue patent protection in another country and still 

retain your original application date everywhere. Many patents are taken 

out at a very early stage in the research process when the underlying value 

of the innovation is not known. And so, looking at the propensity with 

which innovators decide to pursue patent protection outside their home 

market can be a very useful way of inferring what the inventor thinks 

about the value of their inventions. And the fact is that even an economy 

as large as China is a relatively small part of a much larger global 

economy. And if they want to protect their intellectual property outside 

their borders, they need foreign patents. 

 

 Now, depending on how you measure this, US inventors patent up to 50 

percent of their domestic patent applications abroad. For China, the 

number is about 5 percent. In other words, 95 percent of the inventions for 

which Chinese inventors receive patent protection in China are judged by 

the inventors themselves apparently to not be worth patenting in other 

countries even other countries with a GDP much larger than China's. 

 

 Now, this suggests that the real value represented by the Promethean surge 

in the number of Chinese patents is something a little less impressive. But 

I don't want to leave you with bad news even if I am a dismal scientists, 

okay. Together with one of my graduate students at Carnegie Mellon, I've 

been trying to carefully analyze what Western multinationals are doing in 

China when they employ local Chinese scientific and engineering talents. 

 

 The amount of Western R&D being conducted in China has continued to 

increase. This R&D activity is generating a rising number of patents. And 
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it's possible to look at and evaluate the quality of these patents. And what 

we find is that they're amazingly good. Using all of the indicators that 

patent economist have, we find evidence that the inventions multinationals 

are creating in China with Chinese staff are at least as good, perhaps 

better, than the inventions that the same multinationals are creating in their 

traditional R&D centers of the United States, Japan, and Western Europe. 

 

 So what this suggests to me is the possibility that we really can't allow 

Atlas to fade from the scene and rely on the Chinese Prometheus to take 

its place. That Atlas and Prometheus actually need to work together to 

generate the innovations that will drive growth in the 21st century. And 

what does that require? Well, in China, it requires a continuing openness 

to Western investment and a greater commitment to the protection of 

Western intellectual property because it does seem like multinationals by 

connecting Chinese talent to Western expertise are able to generate higher 

quality inventions than indigenous Chinese firms alone, at least at this 

point. But that notion of a partnership also requires that the West remain 

open to Chinese goods and that policymakers here should not fear the 

globalization of multinational R&D as some kind of threat to our 

international interests. to our national interests. 

 

 So maybe I could just close by noting that perhaps that's not an unlikely 

conclusion to hear from somebody in this building. Butt I think it's 

important for us to keep our eye on the ball. If we're going to generate the 

innovations that will create the 21st century global economy that our 

children deserve, then these two forces do need to find a way to work 

together. And that does require some fidelity to our traditional notions of 

openness and global integration that are now under such vociferous 

rhetorical attack. And with that, I'll conclude and thank you very much. 

 

Jacob Funk Kirkegaard: Thank you very much, first Carsten and then Lee, for those highly 

enlightening set of remarks. We will just get ready here. But I think in the 

interest of time and having as much interaction with the audience as 

possible, if there's somebody who has a question already, I will happily 

forgo my right to the first question. Please identify yourself. 

 

Will Martin: Will Martin from IFPRI. I haven't had a chance to read the report. You 

may have the answer in there. But what about these viewsof the 

breakthrough innovations over the last century and a half? The flush toilet, 

the motor vehicle, and the airplane aero plane were just inherently much 

bigger deal than any of the breakthrough innovations likely on the 

horizon? 

 

Carsten Fink: Okay. Well, Martin always asks tough questions. Listen, I'm sympathetic 

to that argument. For example, if you look at life expectancy as I 

mentioned in my presentation. Life expectancy has risen from 40 years in 
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1800 to 75 years in 2011. If one were to imagine a similar expansion in 

life expectancy, something really big would need to happen. I think if, for 

example, we make progress on some of the unresolved medical issues 

such as cancer, Alzheimer's, and so on, I think that can prolong life. But 

will see the type of increases in life expectancy? 

 

 Robert Gordon makes the point about speed of air travel. Pretty much the 

speed of air travel that we travel with today is the one that was achieved in 

the 1950s. And we haven't seen much progress since then, although I read 

the other day that I think Lockheed Martin is working on some military 

plane that can fly several times at the sound of speed. But I don't yet see 

any civilian application of that. 

 

 So that certainly is something that I tend to agree with. But I think how 

does the saying go? One should always be careful about making 

predictions especially about the future. So, it's very difficult to predict 

future technologies and the impact they might have. There are enough 

examples of pessimistic predictions that turned out to be untrue. 

 

 So we quoted this in the report. There was a British scientists who in the 

late 19th century ridiculed the idea of airplanes and essentially said flying 

machine can never fly. And it was less than10 years later that the first 

flight of the Wright brothers took place. So, I think one should be cautious 

about making predictions as to what future technology might achieve. But, 

certainly, I think caution is warranted. And I also think because we take 

the technologies we have just for granted, there's always a tendency to put 

too much emphasis on the latest thing, the latest functionality of your 

smartphone whatever it is. So, I'm quite sympathetic to [inaudible 

0:55:07]. 

 

Lee Branstetter: If I could just weigh in. So Bob Gordon was one of my professors when I 

was an undergraduate at Northwestern. And while I have some sympathy 

for his argument, perhaps I have less than Carsten. Let me give you a 

counter-example, right? Bob points to all of these domains where our lives 

were radically transformed in the mid 20th century and suggests that 

further transformation is hard to imagine. 

 

 Well, let's think about the university classroom. As I like to tell my 

students, my basic educational technology would have been quite 

recognizable to the founders of the American Republic or even Plato and 

Socrates. I come into a room. They come into a room. I talk. They listen. 

Sometimes they ask questions. Sometimes they give a useful response. 

 

 If there's one domain that should be utterly transformed by advances in 

information technology and the cognitive psychology of learning and 

artificial intelligence, it should be the other business that I'm in, education. 
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Now, so far, the advances that science seems to promise have been slow in 

coming. But at least where I sit at Carnegie Mellon, we see examples of 

innovations that do seem to be substantially advancing the rate of human 

learning. 

 

 Now, imagine we could come up with a new educational technology that 

could substantially expand the amount of real human capital formation 

that takes place in the K through 12e years. It would be hard to imagine 

something that would have a more profound impact on labor productivity 

than that. And again, where I sit surrounded by software entrepreneurs, 

that seems pretty easy to imagine, perhaps not next year or the year after 

that, but over the next few decades. So, I think I have to take issue with 

Bob Gordon. There are certainly un-transformed domains where 

transformation is pretty easy to imagine. 

 

Jacob Funk Kirkegaard: Gary. 

 

Gary Hufbauer: Gary Hufbauer. I can't resist making a comment to what Lee just said. I 

don't think he interacts much with the DC Teacher's Union. My question is 

for Carsten. Companies I talked to, but not pharmaceutical companies but 

other companies, say that the patent system really doesn't work for them. 

They go to the trade secret system because in so many countries the 

judicial enforcement of patents simply doesn't exist. What's your comment 

on that? 

 

Jacob Funk Kirkegaard: Well, I mean to the extent that you go to one patent system and in 

the United States you go to the US patent system, you're obviously under 

obligation to disclose your invention, in which case, you give up on trade 

secrets. In that sense, it would really be a global decision you make at the 

outset whether you patent or whether you keep your invention secret. 

 

 Now, first of all, patenting behavior differs a lot across industries. There 

are some industries where really secrecy is the main mode of 

appropriating your investments in research and development mainly 

because most of your innovations are process innovations. They're very 

difficult to observe to outsiders and secrecy is really an effective means of 

of appropriating your technology. Whereas in other cases, you absolutely 

need to have a patent because technology is quite easily observable and 

you can reverse engineer it and you can copy it. So that alone I think is 

one of the major considerations. While in certain mechanical engineering 

fields, you go for trade secrecy. And in let's say many of the digital 

telecommunications field, you would go for patenting. 

 

 It also depends a lot on industry dynamics. In the case of many of the ICT 

fields, you obviously have patent portfolio races going on where you need 

someone else's technology. And the way you could access to that 
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technology is by having your own patent portfolio as a negotiating basis. 

So, again, the secrecy is of not that much value for you. 

 

 But coming back to your earlier question and I think that also is quite 

revealed in the patent data and also since Lee mentioned pharmaceuticals, 

there's a big difference between patenting in pharmaceuticals and 

chemicals and patenting in other fields of technologies. If you don't have 

your patent in pharmaceuticals and chemicals throughout the world, you 

might face competition from generic producers in the jurisdiction in which 

you don't have your patent. 

 

 If Apple if other companies outside of pharmaceuticals and chemicals 

don't have their patent in those jurisdictions, it hardly matters to them 

because, in any case, there isn't anyone in those jurisdictions that can 

copy. And really, the global competition takes place in the major market 

and that's also where the IP disputes take place. 

 

 Now, again China, is different because China is a huge market. With 

China, you have sophisticated competitors. And I think that's why there is 

so much attention being paid about how IP is enforceable in China. But I 

think that's quite specific to China. 

 

Jacob Funk Kirkegaard: Fred and then— 

 

Fred Bergsten: Fred Bergsten from the Institute. A question for Lee on one of his 

provocative points. I agree with you totally that the United States has 

subsidized world health through its technology protection system. And it 

would be an equitable proposition to end that practice. And further that 

you said trade agreements are our other legitimate place in which to 

pursue that goal. But as you also said, the trade agreements don't get you 

very far down that road. You basically said 5 versus 8 versus 12 for 

biologics doesn't make much difference one way or the other. So suppose 

your President Trump, pardon the thought. 

 

Lee Branstetter: Oh my gosh. Do I have to suppose that, Fred? 

 

Fred Bergsten: Has come into office pledging to cut $300 billion out of US health costs 

by becoming a serious negotiator on pharmaceutical prices. Now, how 

would he do that? Would he emulate the world and put on price controls in 

the United States, which is about the only country still that doesn't put 

price controls and that's where the subsidy actually comes through? Is 

there something else that could be done to achieve the goals that you 

laudable state without being quite so disruptive? How would one go about 

achieving your very laudable objective? And if you did something that 

sounds extreme like going to pharmaceutical price controls in the United 

States, what is your judgment as to the impact on pharmaceutical 
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innovation and the ability then to come up with increasingly powerful 

medicines to try to get those new breakthroughs and deal with the big, big 

health problems, cancer, Alzheimer's, et cetera that we all want to see 

improved? 

 

Lee Branstetter: Okay. So a great question. There are actually, I think, two issues in the 

question which I'd like to address. So, first, while I do think that there has 

been way more vitriol on the 5 versus 8 verses 12  period of data 

protection for biologics issue, I actually don't believe the TPP does little to 

strengthen and IP protection in general and IP protection for pharma in 

particular. 

 

 There are a bunch of other provisions, patent term extensions, patent 

linkage, patent and data protection for incremental innovation, and general 

provisions for the strengthening of judicial enforcement of patents 

elsewhere in the agreement that I think will move the needle in a 

substantive way. So, I actually want to make it clear. I do think that TPP 

takes several substantive steps in terms of improving IP for 

pharmaceutical innovation in the region, not just for the current member 

states, but especially for large economies like Indonesia that have 

suggested a strong interest in joining TPP but have a very different and 

much weaker IP regime for drugs today. 

 

Fred Bergsten: And you think that's a good thing? 

 

Lee Branstetter: Well, my answer to that question relates to my answer to your second 

point, right? So even if there is no President Trump, something that I'm 

praying for on a regular basis, I still think that in the fullness of time there 

is going to be enormous fiscal pressure on the US government for 

Medicaid and Medicare to utilize their market power to bargain for price 

discounts. I mean the United States large insurance companies are already 

doing that. Eventually, Medicare and Medicaid will do so as well. I think 

that's inevitable. 

 

 And if nowhere else in the world picks up the slack, then you will see a 

substantial decline in the revenues of the global industry. And they will 

simply have to respond by cutting back on their investments in 

tomorrow’s [inaudible 1:04:41]. And it's precisely because I want to avoid 

that outcome that I think it's important for us now to try and use trade 

agreements like the TPP to broaden the base. I mean that's actually what it 

amounts to. We're taxing ourselves to provide a good that will do good for 

generations to come. 

 

 The marginal rate on Americans is going to have to come down. It's not 

politically sustainable. We need to broaden the base. And that's what TPP 

tries to do with some success. 
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Jacob Funk Kirkegaard: At the back. 

 

Male Speaker: Thank you, Jacob. I'm [inaudible 1:05:14]. I wanted to ask you about the 

case for reform of the patent system. There are several economists 

[inaudible 1:05:26] among others that have called for a reform. And they 

have put forward several reasons that the system as it is today might slow 

a process of technology progress which is cumulative. There is an excess 

of [inaudible 1:05:42]. It kind of slows also the diffusion of knowledge, 

which of course, is essential to development. 

 

 My question is do you think not because of these reasons necessarily, but 

do you think that there are useful reforms of the patent system that might 

be worth kind of exploring? Thank you. 

 

Carsten Fink: Well, I mean one answer to that is certainly that one has to look at this 

country-by-country basis. And I think the United States here stands out. I 

think there are certain issues with the patent system that are quite specific 

to the United States. So, the question of non-patenting entities, so-called 

patent trolls, I think that's an issue that at this point is pretty much only a 

US issue. You do have some patent trolls in Europe and Asia as well. But 

in terms of scale, it is something that is not such happening in other 

countries. And it also has to do with the nature of the legal system in the 

United States more broadly. And I think there are already, I think, a 

number of sensible proposals on how the system could be further 

reformed. 

 

 There's also and I think that's something that also comes out of the work 

we've done. There's always a question about the breadth of patent 

protection and I would say patent quality [inaudible 1:07:13] especially at 

initial stages of an innovation cycle where it's not quite clear where 

technology leads to. I think these are things that many patent officers 

struggle with and then ultimately called sometimes have to resolve that. 

And I think that's something where policymakers always have to be active, 

always have to be on their toes where patent officers have to be on their 

toes to strike a proper balance there. 

 

 And, of course, I think, if there's anything and, I think, this is something 

that certainly concerns the United States, but other jurisdictions more 

broadly. I think, there's a lot that can be done in improving the 

transparency of patent applications. But if you look at today's patents, 

they're often written in a rather amibguous way that it's difficult for third 

parties to tell what precisely relates to the claim and what is outside of the 

claim. And that can generate a great degree of uncertainty in the 

marketplace. Because if you're someone who wants to commercialize a 

new technology and you're not clear what technology is proprietarian and 
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what is not that uncertainty is not helpful at all. And I think there are lots 

of sensible proposals on how that could be reformed. And quite frankly, 

quite a few patent officers are already working on that. 

 

Lee Branstetter: We have another question. 

 

Carsten Fink: Okay. 

 

Tim Grose: My name is Tim Groser. I'm the— 

 

Jacob Funk Kirkegaard: Sorry. Sorry. You were not first. 

 

Tim Groser: I'm sorry. 

 

Jacob Funk Kirkegaard: You go ahead. 

 

Female Speaker: [Inaudible 1:08:49]. So, I noticed that the fraction of patents by first-time 

patenters is actually plummeting over the last decade or so. Do you have 

any sense of what's driving that if it's just a US phenomenon or just an 

advanced economy phenomenon if it relates to some of these industry 

dynamics that you were talking about or the increasing average age of the 

incumbent firm, this sort of thing? 

 

Carsten Fink: I think it's really good question, and we're currently doing research to this 

effect. And I honestly can't give you an answer. There can only be two 

explanations. One is that it reflects declining technological opportunities. 

In some sense that there are less and less inventions that companies 

deemed worthy of seeking a patent. And that it just reflects the nature of 

technological progress which throughout history has always seen upwards 

and downwards cycle. So that's one possibility. Another possibility is 

that—and one way to answer that, the other way, is to look at different 

fields of technology because technological opportunities are not the same 

across different fields of technology. 

 

 Another—this is the other set of explanation that it simply relates to 

changes in business strategies. We know that and studies have 

demonstrated this that at least part of the rise in the patenting in the 1980s 

and 1990s was due to these patent portfolio awards that companies 

essentially built up large portfolios of patents partly for defensive reasons 

partly as a vehicle to negotiate cross-licensing arrangements with other 

companies. 

 

 And if you sort of look at the patent yield of semiconductors companies in 

the 1980s or 1990s, it's doubled and almost tripled in some cases. And that 

you can't only explain through technological opportunities but that you 

also have to explain by shifting business strategies. 
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 Now how might these business strategies have shifted more recently? 

Could it be that in some sense there's less need for companies to have 

these huge patent portfolios? It seems less obvious if you look at this at the 

level of individual companies because the big ICT players, they seem to 

be filing more and more patents. 

 

 So, I think it's a really interesting question. I think ultimately the answer 

should be a combination of both. I think they have business strategy 

decisions that explain this as well as technological opportunities that differ 

from one field of technology to another. 

 

Lee Branstetter: If I might weigh in, Iwould tend to support Carsten's optimistic 

interpretation. And this also relates to the previous question. From my 

standpoint, the biggest problem with US patent system is that there are too 

many patents granted to inventions that don't really merit the patent 

proection. They actually overlap with existing inventions or they're 

very,very incremental. And so, these aren't things that really move the 

technological needle that much, but they do contribute to what Carl 

Shapiro has referred to as a patent thicket, this complicated set of patents 

uncertain circumference which you have to navigate if you're significantly 

innovating in a particular field. 

 

 So the Supreme Court has undertaken some decisions. And the Obama 

administration in its first term passed a reform of the US Patent Law that 

was aimed in part at cutting down on some of this frivolous patenting. And 

if we've actually succeeded, then that's one way of viewing this modest 

decline in patenting. It's that we're doing less frivolous and very 

incremental patenting, but we're still innovating. The R&D numbers hold 

up a lot better than the patent numbers. And R&D is real money. 

 

Jacob Funk Kirkegaard: We're almost atour witching hour. We have two questions left. We 

have one in the front and then one in the back. 

 

Ryan Ong: Okay. I promoise to make mine quick. Ryan Ong with the National 

Association of Manufacturers former with the US-China Business 

Council. It’s nice to see you again, Lee. 

 

 My question is actually on patent quality as well. And again, I think we've 

talked a bit, and Carsten, you've talked about some policy pieces in 

looking at patent quality issues and patent quality questions in the 

developed world. Lee mentioned one possible look at this in terms of for 

Chinese patents whether or not those patents are filed abroad. And I think 

there's probably a variety of reasons and business factors there as well. 
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 But how do you look at in patent quality issues in developing world and 

how does that factor into both some of the statistical work that you do in 

this really fantastic report but then also the policy recommendations that 

you're making to both inventors and policymakers in these countries? 

 

Tim Groser: Thank you very much. My name is Tim Groser. I'm the New Zealand 

ambassador here in Washington. But until a few weeks ago for the last 

seven years I was trade minister of New Zealand and deeply involved, of 

course, in this issue. 

 

 The first thing I want to say is I say this on the record and under oath if I 

could find the right book to put my hand on is that Lee is not on the 

payroll of the New Zealand government. And as far as I know, he's not on 

the payroll of the Australian Government. I want to say that, Lee, because 

I'm not sure. I don’t believe we've met. But the exposition you just gave 

was as good and as clear an exposition of what we believe is the 

underlying reality here behind the 8-year deal. And, well, I don't want to 

go into this yet. I just want to make a few obvious points. 

 

 First of all, Lee, the debate that's about to take place—well, it's already 

underway in the major TPP countries to reach the threshold of 85 percent 

of GDP. The crucial issue is obviously Japan and the United States. And 

of the two, the process is going to be more fraught in the United States. 

And of the three big issues, there's numerous people complaining about 

numerous different things in all 12 economies because it's a compromise. 

 

 But of the three issues that are at the height of the political debate here, 

data flows the issue of the tobacco control exception on ISDS and this 

issue of biologics. This is unquestionably—well, sorry— it is absolutely 

my view that this is the most important. So, this is not a small issue if I 

had time to relate it to the broader strategic case of US leadership in Asia-

Pacific integration. This is a very important issue. And I just want to 

emphasize how important it is for people to listen very carefully to this 

very balanced presentation that Lee has given us. 

 

 The crucial point is that the debate has got screwed up here because under 

the [inaudible 0:15:45] 8 years effective or comparable treatment 

[inaudible 01:15:47] in front of me. People in certain parts of the debate 

here in the United States has thought data protection was the only element 

in what will give effective protection. And for all the items, I'm not going 

to repeat them that you have said, Lee, that is not a balanced view. It is not 

almost certainly an accurate view. And I would think for all the reasons 

you stated including the reality that when a country like mine is going to 

import at some point biosimilars they can import them from the United 

States, Japan, and the major technological leaders of pharmaceutical 

industry. 
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 [Inaudible 0:16:27] and there's all manner of natural and other constraints 

that will almost certainly mean that in the large majority of cases the 

effective treatment to allow the innovator to get monopoly before the 

biosimilars destroy that monopoly margin is going to be a lot longer than 8 

years. Thank you. 

 

Jacob Funk Kirkegaard: Thank you very much for that. That was not a question. So you 

only have to answer the first one. 

 

Lee Branstetter: Wow. So do we have time? 

 

Jacob Funk Kirkegaard: We do have time to answer the first question. 

 

Carsten Fink: I can answer it. 

 

Lee Branstetter: Go ahead. Go ahead. 

 

Carsten Fink: Well, let me just make one observation. So the question was about patent 

quality in developing countries, which certainly is a concern. The more so 

because many patent office in developing countries aren't into results. 

They don't have the level of examiners that some of the developed country 

patent offices do, which raises one question, which is work sharing. Many 

of the patents that patent offices in developing countries look at are the 

same patents that are being presented to the European patent office to the 

USPTO or to the Japan patent office and so on, which is a very sensitive 

topic. 

 

 That's a topic that, of course, that WIPO has intensively discussed. The 

reason it's sensitive is because for many developing countries, the grant of 

a patent is still an act of national sovereignty. And they sometimes don't 

want to outsource the decision on something as important as whether a 

particular invention should have an exclusive rights to a foreign patent 

office. 

 

 The question is to what extent can there be work sharing arrangements that 

make the most out of the work that has already been done in one particular 

patent office but leave the ultimate decision on whether a patent should be 

granted to the country in question. And that's already happening, for 

example, on the WIPO's Patent Cooperation Treaty System. I also think 

increasingly and having visited quite a few patent offices around the 

world. ICTs provide the answer to that because today when a patent 

examiner in Chile looks at a patent that already was applied for at the 

European Patent Office, they pretty much have an idea of what the 

European Patent Office has concluded about that patent. So that 
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information simply because of better ICT infrastructure tends to flow 

around the world. 

 

 Which, at one level, you could argue in some sense if they are really 

supposed to have an independent look at it. And the fact of relying on the 

examination decisions that have been made abroad, you might as well 

agree to some formal relationship. But I think in terms of the way it's 

actually done, I think you do see more and more convergence at least as 

far as the patent examination processes are concerned. 

 

Lee Branstetter: So just one small comment. So in terms of actually measuring quality 

patent output, one of the things that I do with my graduate students is look 

at where developing country-based inventors are patenting outside of their 

home country. And you can do lots of other more sophisticated things. But 

looking at the Chinese companies, for instance, that are building patent 

portfolios in Western Europe or the United States tells you an awful lot 

about which Chinese companies are actually doing serious innovation. 

And there are a few and they're ramping up fast. 

 

Jacob Funk Kirkegaard: Well, we are in fact a little past our witching hour. So without 

further ado, I would like to thank Carsten and Lee for what I certainly 

believe was a very interesting and illuminating presentation. So thank you 

very much and meeting adjourned. 

 

 

 


