
The China Shock and 
the Future of Contingent Protection

Chad P. Bown
Peterson Institute for International Economics

2nd Annual CF40-PIIE China Economic Forum
October 5, 2016

Peterson Institute for International Economics  |  1750 Massachusetts Ave., NW  |  Washington, DC  20036



Introduction & Motivation

The rules of contingent protection are changing right now. 
– Don’t wait for some new WTO/Doha Agreements on contingent protection – e.g., on Antidumping, on 

Subsidies and Countervailing Measures, or on Safeguards

How are the rules of contingent protection changing? (Process)
1. The U.S. implements a new procedure, regulation or law regarding contingent protection

2. A trading partner challenges U.S. procedure, regulation or law under WTO dispute settlement

3. The U.S. reforms the procedure, regulation or law to comply with WTO dispute settlement – thus 
enshrined?

4. Other countries follow U.S. lead and reform their contingent protection procedure, regulation or law 
accordingly

Why are they changing like this? Why now?
1. Unforeseen developments and transformation of the Chinese economy since 2001 WTO accession

2. The December 2016 “deadline” for China’s market-economy status in antidumping (AD) investigations

3. The inability of the major players to negotiate any substantive rules modifications under the WTO



Introduction & Motivation

What will be the result?

1. U.S. is ready for major shift away from using AD toward using countervailing duties 
(CVDs) – anti-subsidy policy – regarding imports from China

• China – regarding removal of NME status – watch out, AD might actually 
have been preferable to the upcoming alternative.

2. Confirmation of U.S. strategy: State-Owned Enterprises (SOEs) chapter of the Trans-
Pacific Partnership (TPP) Agreement

3. Impending new conflict over how to determine “subsidies” in CVD investigations 
involving China, when quantities and prices are still not universally meaningful 
within China

• There will be a lot of “he said, she said” disputes in which outcomes are 
likely to leave one side unhappy (even more so than normal)



Introduction & Motivation

Open & “big picture” questions

1. Is long-run cooperation between such economies possible, or will this lead 
to the end of the cooperative, multilateral GATT/WTO system?

2. Can China be incentivized to reform toward a more outwardly recognizable 
form of market economy?

3. Is there a role for impartial, data collection agencies – e.g., WTO, World 
Bank, UNCTAD, OECD – to turn this into a more dispassionate (and less 
political) exercise? 

• What data, metrics, and measures would be needed?

• Will those be enough?



Outline of Paper
1. Introduction

2. China’s Perspectives 

– Why China cares about contingent protection

– China’s economic evolution since 2001

3. How the Rise of China Matters to the Rest of the World: Economics, Politics, and Laws

– The evidence of China’s impact on the U.S. economy and the political-legal repercussions

– Trade policy, market power and China

• Antidumping law and predation at the beginnings

• Evidence on market power, trade policy, and China

• China’s contemporary exertion of market power through other policy instruments?

• Putting these elements together – the role for trade rules

4. The Recent Evolution of Contingent Protection in the United States

– U.S. Department of Commerce begins to investigate China under CVD law

– Implications of WTO dispute settlement decisions

5. How the Trans-Pacific Partnership (TPP) Agreement Addresses State-Owned Enterprises and Subsidies

6. The Path Forward for Contingent Protection



2. China’s Perspectives 
Why does China care about contingent protection?

Figure 1. China’s Total Exports to Group of 20 subject to G20-Imposed TTBs, 1995-2013
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Source: computed by the author from data provided in Temporary Trade Barriers Database (Bown, 2014).
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2. China’s Perspectives 
Why does China care about contingent protection?

Figure 2. China's exports subjected to G-20-imposed TTBs in 2013, by policy-imposing economy

Source: computed by the author from data provided in Temporary Trade Barriers Database (Bown, 2014).

Total exports to G20 subject to G20-imposed TTBs in 2013: $100 billion

• 8% of China’s total exports to EU 

• 9% of exports to U.S., 13% of exports to Argentina, 34% of exports to India 
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Contingent Protection
Are countries ready to ramp up CVD use?

Table 1. G20 economies with CVD laws and Applied CVDs and AD (from all sources) as of 2013

Source: computed by the author from data provided in Temporary Trade Barriers Database (Bown, 2014).

Implication: Most of this contingent protection thus far is in antidumping, 
but all of the major economies have CVD laws in place (sometimes 
recently) and are learning how to use them

Economy 

Year of 
CVD 
Law 

Imports 
subject to 

imposed CVD,  
2013 (%) 

Imports 
subject to imposed 
CVD only (no AD), 

2013 (%) 

Imports 
subject to  

imposed AD, 
2013 (%) 

Argentina  0.0 0.0 3.0 
Australia  0.5 0.0 1.0 
Brazil  0.1 0.0 1.9 
Canada  1.1 0.0 1.4 
China  0.3 <0.1 1.4 
European Union  0.7 0.0 3.0 
India  0.0 0.0 6.5 
Japan  0.0 0.0 <0.1 
Mexico  <0.1 0.0 1.3 
South Africa  <0.1 0.0 0.6 
Turkey  0.1 0.1 4.0 
United States  3.5 0.1 6.3 
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Contingent Protection
How has the U.S. used CVDs to date?

Figure 3. United States’ Use of Countervailing Duties (CVD) with and without AD, 1990-2009

Source: Bown (2011), Figure 8a.

Implication: most U.S. CVD use to date (through 2009 anyway) 
has been simultaneous with AD

0

0.5

1

1.5

2

2.5

3

1990 91 92 93 94 95 96 97 98 99 2000 01 02 03 04 05 06 07 08 09

percent of
imported HS06

product lines 

Stock: products under CVD Stock: products under CVD only
(no simultaneous AD)

Flow: products subject to
newly initiated CVD investigation

Flow: products subject to
new CVD investigation (no simultaneous AD)



Contingent Protection
How has the rest of the G20 used CVDs to date?

Figure 4. Other G20 Economies' Use of CVDs with and without AD, 1990-2009

Source: Bown (2011), Figure 8b.

Implication: vertical axis most important – through 2009, other 
G20 not yet a big user of CVD (requires updating)
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Why does China care about contingent protection?

Figure 5. The Export Response to Antidumping Imposition and Removals: Share of the Export Market

Implication: China’s share of export market falls substantially when AD 
imposed on a product and recovers quickly after AD removed



China’s Economic Evolution Since 2001

Key questions: 

• Is China a market economy?

• Why does it matter for trade agreements?



China’s Economic Evolution Since 2001

Why does whether China is a market economy matter for trade agreements?

What do trade agreements do?
• Coordinate behavior between large countries – move countries out of prisoner’s dilemma

• Transparency: job of policymaker in one country is to be vigilant as to whether a trading partner’s 
policies impose a negative international externality on them

What do “markets” have to do with it?
• Despite WTO transparency requirements, not all policies are observable

• However, the GATT/WTO agreements are written so that, because of markets, prices and quantities 
can reveal meaningful information, even when policies are not observable

• Policymaker should be able to look at changes in prices and quantities in a trading partner’s market and 
identify that there is something going on that is going to impose a negative externality on them

• Once prices and quantities are not meaningful signals, then cooperation further breaks down, and 
it devolves into “he said, she said” where economic evidence is meaningless



China’s Economic Evolution Since 2001
Is China a market economy?
• Evidence in favor (e.g., Lardy, 2014), since 2001:

1. Number of workers employed directly by the state has fallen

2. Share of Chinese SOE industrial production in total Chinese industrial production has fallen

3. Share of Chinese SOE exports in total Chinese exports has fallen

• Evidence against (e.g., Wu, forthcoming), evolving role of the state in the 
Chinese economy is more nuanced but still important. Examples

1. Banking & Finance: Central Huijin Investment Ltd (government agency) becomes in 2003 the 
controlling shareholder for the four largest Chinese commercial banks

2. Other important inputs: State-Owned Assets Supervision and Administration Commission of the State 
Counsel (SASAC) organized in 2003 to act as controlling shareholder for China’s energy, railways, 
shipbuilding, steel, and telecommunications industries

3. Not just the Chinese government but the separate Communist Party – placing management and 
influencing firm and industry decisions

It is an unsettled question. Implications?
– We need new data, metrics, and measures to examine this question more dispassionately so as to take 

the politics out of it. Is demonstrating this one way or the other even possible?



3. How the Rise of China Matters to the Rest of the World: 
Economics, Politics, and Laws

1. Evidence of China’s impact on the U.S. economy and the political-legal repercussions
– Significant economic dislocation: Autor, Dorn and Hanson (2013, 2016), Pierce and Schott (2016)

– Political polarization (Autor, Dorn, Hanson and Majlesi, 2016) and Congressional elections (Che, Lu, Pierce, 
Schott, and Tao, 2016)

2. Trade policy, market power and China

– Antidumping law and predation at the beginnings

– Evidence on market power, trade policy, and China
• Broda, Limão and Weinstein (2008), Bagwell and Staiger (2011): tariffs before and after WTO entry

– China’s contemporary exertion of market power through other policy instruments?
• E.g., three disputes over China’s WTO-inconsistent export taxes where China has global market power 

in mining and critical inputs needed for advanced manufacturing

– Putting these elements together – the role for trade rules 
• Contingent protection once again to deal with long-run issues of predation? 

• Contingent protection to deal with “only” international externalities?



4. The Recent Evolution of Contingent Protection in the United States
(U.S. procedures, regulations, laws, and WTO disputes)

Table 2. Timeline of Major Events Reflecting Reforms to U.S. Laws of Contingent Protection

Date Event 

December 22, 2005 Chinese respondent firms in U.S. antidumping investigation of Certain Lined Paper 
Products file request for Department of Commerce (DOC) to reevaluate China’s 
NME status under U.S. antidumping law  

May 15, 2006 U.S. DOC confirms China as a NME under U.S. antidumping law; explanatory 
memo mainly focused on distortions in China’s banking sector and indicates 
more comprehensive memo forthcoming 

August 30, 2006 U.S. DOC provides more comprehensive memo confirming China as a NME under 
U.S. antidumping law with a comprehensive analysis of all six U.S. statutory 
factors for NME designation 

November 20, 2006 U.S. DOC initiates simultaneous antidumping duty and countervailing duty 
investigations on imports of Coated Free Sheet Paper (CFSP) from China 
• First CVD investigation of China and first in which it will find subsidies 
• DOC offers memo explaining its first deviation from practice of not 

considering NMEs under CVD law since the 1984 Georgetown Steel 
decision 

December 29, 2006 U.S. International Trade Commission (ITC) affirmative preliminary injury 
determination in CFSP AD/CVD investigation 

April 9, 2007 U.S. DOC preliminary determination of subsidy in CFSP CVD investigation 

June 7, 2007 U.S. DOC preliminary determination of dumping in CFSP AD investigation 

June 14, 2007 U.S. DOC initiates second simultaneous antidumping and countervailing duty 
investigation on imports from China, this time of Circular Welded Carbon 
Quality Steel Pipe (CWCQSP); this will be the first investigation to result in the 
imposition of final CVDs 

September 14, 2007 China requests consultations with United States under WTO’s DSU regarding 
Preliminary Anti-Dumping and Countervailing Duty Determinations on CSFP 
from China (DS368) 

October 25, 2007 U.S. DOC final determination of dumping and subsidy in CFSP AD/CVD 
investigations 

December 13, 2007 U.S. ITC negative final injury determination in CFSP AD/CVD investigation  
• Result: no U.S. final CVDs imposed on CFSP from China 
• Effectively ends issue associated with China’s DS368 WTO dispute 
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4. The Recent Evolution of Contingent Protection in the United States
(U.S. procedures, regulations, laws, and WTO disputes)

Table 2. Timeline of Major Events Reflecting Reforms to U.S. Laws of Contingent Protection (cont.)

Date Event 

July 22, 2008 U.S. imposes final ADDs and CVDs on imports of CWCQSP from 
China; first U.S. imports from China to face U.S. imposed CVDs 

September 19, 2008 China requests consultations with United States under WTO’s DSU 
regarding U.S. Anti-Dumping and Countervailing Duties (DS379)  
• AD/CVDs applied to CWCQSP and three other sets* of other 

imported products from China facing simultaneous imposed 
duties  

October 22, 2010 WTO issues Panel Report in U.S. – Anti-Dumping and Countervailing 
Duties (China) (DS379) 

March 11, 2011 WTO issues Appellate Body Report in U.S. – Anti-Dumping and 
Countervailing Duties (China) (DS379) 

March 13, 2012 US enacts Public Law 112‑99 
• Adds a new paragraph (f) to Section 701 of the U.S. Tariff Act 

of 1930, providing for the application of CVDs to NMEs.  
• Retroactivity: Further specifies that it applies to all CVDs 

proceedings initiated by U.S. authorities on or after 20 
November 2006 
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4. The Recent Evolution of Contingent Protection in the United States
(U.S. procedures, regulations, laws, and WTO disputes)

Table 2. Timeline of Major Events Reflecting Reforms to U.S. Laws of Contingent Protection (cont.)

Date Event 

May 25, 2012 China requests consultations with United States under WTO’s DSU regarding 
U.S. – Countervailing Measures (DS439) 
• Involved 17 CVD investigations that U.S. DOC conducted from 2007 

through 2012 
• Involved U.S. factors for assessing “public bodies” 

July 14, 2012 WTO issues Panel Report in U.S. – Countervailing Measures (DS439) 

September 17, 2012 China requests consultations with United States under WTO’s DSU regarding 
US — Countervailing and Anti-Dumping Measures (China) (DS449) 
• Involved U.S. DOC application of “double remedies” under 25 parallel 

AD/CVD proceedings, initiated over 2006‑2012 
• Involved challenge to certain elements of U.S. Public Law 112‑99 

December 3, 2013 China requests consultations with United States under WTO’s DSU regarding 
US — Anti-Dumping Methodologies (China) (DS471) 
• AD methodologies such as targeted dumping and application of economy-

wide NME rate, involving numerous sets of products of U.S. applied ADDs 
on imports from China 

• Panel delayed because of lack of available WTO Secretariat staff 

March 27, 2014 WTO issues Panel Report in US — Countervailing and Anti-Dumping Measures 
(China) (DS449) 

July 7, 2014 WTO issues Appellate Body Report in US — Countervailing and Anti-Dumping 
Measures (China) (DS449) 

December 18, 2014 WTO issues Appellate Body Report in U.S. – Countervailing Measures (DS439) 

October 9, 2015 WTO issues Arbitration Report for whether U.S. has complied with WTO rulings in 
U.S. – Countervailing Measures (DS439) 

February 4, 2016 Trans-Pacific Partnership (TPP) Agreement* signed in Auckland, New Zealand 
• Includes transformative chapter on State-Owned Enterprises (SOEs) 

 


		Date

		Event



		May 25, 2012

		China requests consultations with United States under WTO’s DSU regarding U.S. – Countervailing Measures (DS439)

· Involved 17 CVD investigations that U.S. DOC conducted from 2007 through 2012

· Involved U.S. factors for assessing “public bodies”



		July 14, 2012

		WTO issues Panel Report in U.S. – Countervailing Measures (DS439)



		September 17, 2012

		China requests consultations with United States under WTO’s DSU regarding US — Countervailing and Anti-Dumping Measures (China) (DS449)

· Involved U.S. DOC application of “double remedies” under 25 parallel AD/CVD proceedings, initiated over 2006‑2012

· Involved challenge to certain elements of U.S. Public Law 112‑99



		December 3, 2013

		China requests consultations with United States under WTO’s DSU regarding US — Anti-Dumping Methodologies (China) (DS471)

· AD methodologies such as targeted dumping and application of economy-wide NME rate, involving numerous sets of products of U.S. applied ADDs on imports from China

· Panel delayed because of lack of available WTO Secretariat staff



		March 27, 2014

		WTO issues Panel Report in US — Countervailing and Anti-Dumping Measures (China) (DS449)



		July 7, 2014

		WTO issues Appellate Body Report in US — Countervailing and Anti-Dumping Measures (China) (DS449)



		December 18, 2014

		WTO issues Appellate Body Report in U.S. – Countervailing Measures (DS439)



		October 9, 2015

		WTO issues Arbitration Report for whether U.S. has complied with WTO rulings in U.S. – Countervailing Measures (DS439)



		February 4, 2016

		Trans-Pacific Partnership (TPP) Agreement* signed in Auckland, New Zealand

· Includes transformative chapter on State-Owned Enterprises (SOEs)









5. How the TPP Agreement Addresses 
State-Owned Enterprises and Subsidies

Key elements of TPP Chapter 17 - lessons learned from contingent protection and China?
Article 17.1: Definitions

non-commercial assistance means assistance to a state-owned enterprise by virtue of that state-owned 
enterprise’s government ownership or control, where:

(a) “assistance” means:

(i) direct transfers of funds or potential direct transfers of funds or liabilities, such as:

(A) grants or debt forgiveness;

(B) loans, loan guarantees or other types of financing on terms more favourable than those commercially available to that 
enterprise; or

(C) equity capital inconsistent with the usual investment practice, including for the provision of risk capital, of private inves tors; 
or

(ii) goods or services other than general infrastructure on terms more favourable than those commercially available to that enterprise;

(b) “by virtue of that state-owned enterprise’s government ownership or control” means that the Party or any of the Party’s state 
enterprises or state-owned enterprises:

(i) explicitly limits access to the assistance to the Party’s state -owned enterprises;

(ii) provides assistance which is predominately used by the Party’s state -owned enterprises;

(iii) provides a disproportionately large amount of the assistance to the Party’s state-owned enterprises; or

(iv) otherwise favours the Party’s state-owned enterprises through the use of its discretion in the provision of assistance;



5. How the TPP Agreement Addresses State-
Owned Enterprises and Subsidies (cont.)

Key elements of TPP Chapter 17 - lessons learned from contingent 
protection and China? (cont.)

Article 17.1: Definitions (cont.)

state-owned enterprise means an enterprise that is principally engaged in commercial activities in 
which a Party:

(a) directly owns more than 50 per cent of the share capital;

(b) controls, through ownership interests, the exercise of more than 50 per cent of the voting 
rights; or

(c) holds the power to appoint a majority of members of the board of directors or any other 
equivalent management body.



5. How the TPP Agreement Addresses State-
Owned Enterprises and Subsidies (cont.)

Key elements of TPP Chapter 17 - lessons learned from contingent protection and China?
Article 17.4: Non-discriminatory Treatment and Commercial Considerations

Article 17.6: Non-commercial Assistance

1. No Party shall cause adverse effects to the interests of another Party through the use of non -commercial assistance that it 
provides, either directly or indirectly, to any of its state-owned enterprises

Article 17.7: Adverse Effects

Article 17.8: Injury

1. For the purposes of Article 17.6.3 (Non-commercial Assistance), the term “injury” shall be taken to mean material injury to a 
domestic industry, threat of material injury to a domestic industry or material retardation of the establishment of such an industry.

Article 17.10: Transparency

1. Each Party shall provide to the other Parties or otherwise make publicly available on an official website a list of its state-
owned enterprises no later than six months after the date of entry into force of this Agreement for that Party, and thereafter 
shall update the list annually.

Article 17.13: Exceptions

1. Nothing in Article 17.4 (Non-discriminatory Treatment and Commercial Considerations) or Article 17.6 (Non-commercial 
Assistance) shall be construed to:

(a) prevent the adoption or enforcement by any Party of measures to respond temporarily to a national or global 
economic emergency; or



6. Conclusion: 
What is the Path Forward for Contingent Protection? 

Suppose…
• The U.S. shifts away from using AD toward using CVDs regarding imports from China

• CVDs become justified via evolving WTO jurisprudence on “public bodies” and criterion like what are in 
the SOE chapter of TPP

• Do other economies that use contingent protection against China – EU, India, Argentina, Turkey, Brazil, etc. –
follow the lead of the United States and turn to CVDs?

• Impending conflict over how to determine “subsidies” in CVD investigations involving China, when quantities 
and prices are still not universally meaningful within China

• There will be a lot of “he said, she said” disputes in which outcomes are likely to leave one side unhappy 
(even more so than normal)

Open & “big picture” questions
1. Is long-run cooperation between such economies possible, or will this lead to the end of the cooperative 

GATT/WTO system?

2. Can China be incentivized to reform toward a more outwardly recognizable form of market economy?

3. What role for data collection agencies – WTO, UNCTAD, World Bank, OECD, UN-ITC – to turn this into a more 
dispassionate (and less political) exercise? 

• What data, metrics, and measures would be needed? Will those be enough?
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