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On the settlement of Danske
Bank’s AML case, and how to fight
money laundering in the future.

Jesper Berg, Director General
Danish Financial Supervisory Authority

Presentation at the virtual event "A post-mortem of the Danske Bank fraud,”
Peterson Institute for International Economics, March 8, 2023
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The December 2022 settlement

» A historical large fine to the bank: 2 bn USD (global settlement)
= Bank fraud (US Department of Justice)
= Misleading information to the market (US SEC)

= Violation of the Danish AML/CTF Act and the Danish Flnanclaf
Service Act (Danish Prosecutor)

- Distribution of fine e
- Denmark app. 750 mn. USD e
= SEC 177 mn. USD
= Dod 1.209 mn. USD

 The bank has been given a three year probation by the DoJ

 The US DoJ can appoint a monitor
= The DFSA has appointed an independent expert
= The Dod will not appoint a monitor as long as there is an independent expert

Fine of more than 10 percent of marketcap 2



NNNNNNNNNNNNNN

Recapping the Danske Bank Estonia case
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What happened in Estonia?

 Significant violations of the European and Estonian AML rules in Danske Bank’s Estonian
branch

« 15,000 non resident clients with 200 bn euro in transactions from 2007-2015
« Employees in the Estonian branch actively carried out and covered up the violations
« Large deficiencies in the three LoD

* No integration of IT-systems in the branch with those of the
rest of the group

« Failure to examine transactions and customer relationships
back in time to detect suspicious transactions

A deplorable case 4
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What happened in Copenhagen HQ?

* Inadequate overall control environment in the bank’s head office in Copenhagen
» Lacking and/or insufficient information to the DFSA
» False information to the US correspondent banks

« Misleading information to the US market

* No challenge of CEO from below — or above

Massive failures and cultural problems
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What were the implications?

* The case had implications for Danske Bank and its shareholders and — not the least — the
management of the bank: all implicated managers have gone

* The case had limited implications for the Danish economy
* However, the case has led to:

A public outcry

Negative reactions from politicians

A marked fall in the public’s trust in the banks

Public querries on the role of the DFSA

First the financial crisis, then this! 6
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Three lessons from the
Danske Bank Estonia settlement
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. Global resolution

Global resolution
Possibility offered by US authorities for global settlement
As opposed to sequential settlements with each authority
Closing the case in one go
Avoids uncertainty for the defendant as well as the market
Makes law enforcement authorities work on equal footing
Ensure sharing of the fine
But there is no free lunch: Global resolutions takes time
Particularly across borders and between different law enforcement systems and cultures

Settlement took 4 years

Global resolution is a coordination device 8
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. Set a stress test cap

Stress test cap
Limit fine to what bank can pay without conflict with capital requirements in stress
Potential fine was very high — In Denmark 25 percent of transactions
» In Danske Bank case 375 billion DKK or 3 x market cap
Element in Danish legislation and US practice
We need to give fines and other reactions which are clearly deterrent
The shareholders must pay the fine
The management must bear responsibility
The clean up must be fast and effective
But we are not here to create financial instability

A stress test cap is important to avoid a fine creating financial instability

Stress test cap is important for financial stability 9
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. Cooperate

The supervisors shall proactively support the Law enforcement in their investigation
The supervisor has in depth knowledge of what happened

The legal authorities do not have capacity to conduct stress tests

The DFSA is limited by the confidentiality rules in Danish legislation to pass on information to
the US authorities

The bank has to a large extent been able to give information to the US authorities
The DFSA has no limitations in passing on information to Danish authorities
The best advice to the bank: Cooperate

Quote: "The Defendant received credit for cooperation under U.S.S.G.§ 8C2.5(g)(2), because, after
becoming aware of the Offices’ investigation, it provided full cooperation with the investigation and
demonstrated recognition and affirmative acceptance of responsibility for its criminal conduct ...”

Not a good idea to play hardball 10
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Enhancing the fight against financial crime
through technology and cooperation
"AML/TEK”
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Much has been done in recent years

.y Number of reports to the FIU
* Both sector and authorities have scaled up

100,000

Anecdotally, 10-15% of resources in banks are 405
used on preventing ML and TF

1/3 of DFSA inspections are AML/CTF

80,000
70,000

60,000

« Co-operation supported through fora like 50,000
HvidvaskForum+, og PPP (operational forum) ..

30,000

« But efforts are hampered through manual 20,000
processes, high costs, limited possibility to 10,000
cooperate/share information — and lack of .
access tO h|gh qua“ty (pUb“C) data 2016 2017 2018 2019 2020 2021 2022

But more could be done with a change of focus! 12
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European debate seems focussed on enhancing supervision
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Cf. Malcolm Sparrow, “The
Character of Harms”.

But not the key link in the chain, however important 13
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Obliged entities are front-line — we need to strengthen their efforts

« Technology can enhance the effort — a win-win-win situation
Higher quality (better)
Better allocation of resources (cheaper)
Less bother/intrusion for customers

* It is not easy, though
Regulatory uncertainty or outright obstacles
Access to and quality of data sources
New risks

* As supervisors, we must be brave
A well-known conundrum: can you supervise if you also guide?

And technology is 3*"WIN 14
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Data protection, justice and the right to privacy

« There are very difficult trade-offs here — the key questions
underlying our thoughts

Proportionality
Consequences for the individual
The legal basis to process data

* Atrticle 8 of the European Convention on Human Rights sets
limits — you must not infringe privacy without due process,
legal basis and for legitimate purposes

Preamble to AMLD4 states that " The fight against money
laundering and terrorist financing is recognised as an
important public interest ground by all Member States”

 But still not a free for all!

How far can we go? 15
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Project AML/TEK looks at 7 initiatives
Measure Recommendation Value Complexity Section
Legal Technical Time frame

Better use of existing infrastructure

KYC-utilities Support the sectors work in orderto o iim  Medium/High Low Medium 4
ensure effective implementation.

The Danish Business Work toyvards esta.blllshlng a . .

Register (CVR) mechanism for verifying company Medium Low Low Medium 5

9 data in CVR.
As the MylID-solution is implemented,
. determine whether MyID can be used .

MyID (MitID) more broadly than EasyID (NemID) to Medium L e et 6
verify identities.

Expansion of existing infrastructure
Establishment of solution for

PEP-solution screening for PEPs and RCAs under Medium Low Low Short 7
a public authority.
Establish sector-wide coorperation

Generalised scenarios focused on identifying generalised High Low Medium Medium 8

scenarios (typologies) that can be
used in transactionmonitoring.

Identify opportunities to grant access
to aggregated company data or
Increased access to assessments under the Danish
data held by authorities Business Authority. Availablity of
other public data should also be
considered.

Medium/High Medium Medium/High Medium/Long 9

Decide whether to work towards
enabling the sharing of risk flags.
Either directly between banks, which
requires an amendment to the
confidentiality requirements under the
AMLD, or through a public authority.

Sharing of risk flags

High

High High Long 10

Lifting productivity in fighting ML/TF

16
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